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Education and Skills Committee 

Children and Young People (Information Sharing)(Scotland) Bill 
20 September 2017 

 
Introduction 
 
The Committee will hear from two panels on the Children and Young People (Information 
Sharing) (Scotland) Bill.  Panel 1 is the Faculty of Advocates and the Law Society.  Panel 2 
is made up of representatives from a number of health organisations. 
 
In brief, the bill would require Named Persons and certain organisations to consider 
whether to share information which could support, promote or safeguard well-being and 
which could be shared within the existing legal framework of human rights law and data 
protection.  It would require them to follow a Code of Practice. 
 
This paper suggests possible themes for discussion.  Further background on the bill is 
available in SPICe briefing 17/59.  Submissions received on the bill are available on the 
Committee web pages.   
 
PANEL 1: Legal Professionals 
 
In the first panel the Committee will hear from the Faculty of Advocates and the Law 
Society. 
 
Theme 1: Whether the bill addresses the Supreme Court’s concerns 
In its judgement, the Supreme Court identified the central problems with the 2014 Act as 
the lack of any requirement to: 

• seek consent to disclose information 

• inform a parent, child or young person that information may be disclosed 

• inform them that a disclosure has taken place. 

The court was clear that it was not its place to say how the law ought to be amended, but it 
did suggest, at paragraph 107, that the 2014 Act needs to have:  

• clarity about how it relates to the Data Protection Act 1998 

• subordinate legislation or binding guidance on 

o when people should be told that information is being shared 

o when consent should be sought. 

 
The main changes proposed, following the court judgement, were that the duty to share 
information would become a duty to consider whether to share information and 
organisations would be required to follow a Code of Practice.   

https://digitalpublications.parliament.scot/ResearchBriefings/Report/2017/9/1/Children-and-Young-People--Information-Sharing--Scotland--Bill
http://www.parliament.scot/parliamentarybusiness/CurrentCommittees/105563.aspx
http://www.parliament.scot/S5_Education/Inquiries/20170815Faculty_of_Advocates_Response.pdf
http://www.parliament.scot/S5_Education/Inquiries/20170830Law_Society.pdf
http://www.parliament.scot/S5_Education/Inquiries/20170830Law_Society.pdf


 2 

 
The Faculty of Advocates state that: 
 

“some of the criticisms of the Supreme Court will continue to apply if the bill as 
drafted is passed” 

 
The Law Society: “continue(s) to have concerns about the Bill”, but consider that the move 
from a duty to share to a power to share: 
 

“is a helpful safeguard from the perspective of ensuring proportionality.” 
 
Some of the written submissions consider that the bill does not do enough to address the 
Supreme Court’s concerns. These include those opposed to Named Persons such as the 
Christian Institute and No2NamedPerson Campaign, but also the Children’s Commissioner 
and Professor Elaine Sutherland (Professor of Child and Family Law at the Law School, 
University of Stirling and a Distinguished Professor at Lewis & Clark Law School, Portland, 
Oregon). 
 
The Children’s Commissioner states that: 
 

“The Children and Young People (Information Sharing) (Scotland) Bill is intended to 
address the technical deficiencies in the CYP Act relating to information sharing by 
amending the Act to ensure it is compliant with the Data Protection Act (DPA) 1998 
and with the ECHR. The bill as currently drafted does not achieve this.” 

 
Professor Sutherland considers that: 
 

“the amendments to the 2014 Act, embodied in the Bill, and the draft illustrative 
Code of Practice simply do not clarify how information is to be shared in a manner 
that overcomes the original objection.” 

 
CLAN Childlaw consider that the bill is only a restatement of the existing law.  They state 
that: 

“further legislation in relation to information sharing will complicate further an 
already complex existing legal framework whilst not altering the circumstances in 
which information can be lawfully shared.” 

 
On the other hand, Alistair Sloan (a solicitor) considers that, in removing the apparent 
contradiction between the Data Protection Act 1998 and the Children and Young People 
(Scotland) 2014 Act, the bill; “sufficiently addresses the issues identified by the Supreme 
Court in its judgement.” 
 
The detail of the provisions is explored in the themes below.  The Committee may 
wish to establish initially whether the witnesses consider that, on balance, the bill 
meets the concerns of the Supreme Court 
  
 
Theme 2: Complexity of the legal framework 
Those considering sharing information will need to do so within the existing legal 
framework of human rights law and data protection.  The decisions about whether to share 
will be made by non-lawyers, albeit with guidance and the Code of Practice. 
 

http://www.parliament.scot/S5_Education/Inquiries/20170825CYP_Commisioner_Scotland.pdf
http://www.parliament.scot/S5_Education/Inquiries/Clan_Childlaw_Evidence_230817.pdf
http://www.parliament.scot/S5_Education/General%20Documents/20170802Response_by_Alistair_Sloan_Inksters_Solicitors.pdf


 3 

Both the Faculty of Advocates and the Law Society refer to the difficulty that busy 
professionals will have in making these types of decisions.  Submissions by witnesses on 
the second panel also refer to confusion about when it is permissible to share information 
(see for example the submission from Valerie White).  However, the RCN submission 
states that: 
 

 “Health professionals, such as health visitors, are however already well practised in 
familiar with information sharing and how to do this in line with data protection law, 
European law and in a manner which is compatible with the European Convention 
on Human Rights.” 

  
The Committee may wish to discuss: 

• the level of knowledge of the legal framework that would be required to make 

decisions on information sharing 

• the extent to which guidance and a Code of Practice could provide clear, 

unambiguous advice on when to share 

• the type and level of training required for front line staff either delivering the 

Named Person service or sharing information with the Named Person 

 
Theme 3: Impact of Data Protection changes 
Both submissions note that data protection law is changing.  The General Data Protection 
Regulation (GDPR) will take effect from May 2018.  There will also be a UK data protection 
bill introduced this autumn in order to update the Data Protection Act in light of the GDPR.  
The bill doesn’t refer specifically to the GDPR, but rather to: “the Data Protection Act 1988, 
any directly applicable EU instrument relating to data protection, any other enactment and 
any rule of law” (new section 26(2)(b) introduced by s.1(3) of the bill).   
 
The submission from the Information Commissioner states that: 
 

“There is nothing on the face of the bill that contradicts or conflicts with either the 
current data protection regime or under the GDPR.” 

 
John Swinney has written to the Committee explaining that the Code of Practice will be re-
drafted to take into account the GDPR, along with other issues raised in consultation. 
 
The Law Society say that:  
 

“it would be sensible for the bill and for the associated code to be drafted to take 
account of the GDPR requirements” 

 
In relation to named persons, one particularly relevant change relates to consent. Where 
consent is relied upon as the justification for processing data, the GDPR has more 
stringent conditions than the Data Protection Act 1998 for how that consent is obtained. 
The Information Commissioner's Office advises that: 

“if you rely on individuals’ consent to process their data, make sure it will meet the 
GDPR standard on being specific, granular, clear, prominent, opt-in, properly 
documented and easily withdrawn. If not, alter your consent mechanisms and seek 
fresh GDPR-compliant consent, or find an alternative to consent.” 

http://www.parliament.scot/S5_Education/General%20Documents/20170726InLtrFromDFMtoConvenerReLtr070717reSubLeg.pdf
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Information Commissioner's Office. (n.d.) Key areas to consider. Retrieved 
from https://ico.org.uk/for-organisations/data-protection-reform/overview-of-the-gdpr/key-
areas-to-consider/ [accessed 1 August 2017] 
 

The Committee may wish to discuss: 

• whether, and if so how, the bill needs to change to reflect the GDPR 

• how the GDPR will affect decisions on information sharing in the context of 

the Named Person Service and child’s plan 

 
Theme 4: Consent to information sharing 
The Faculty of Advocates propose referring to consent on the face of the bill.  They 
propose adding a requirement to consider whether to seek consent or inform that 
information will be shared. 
 
The Law Society consider that: “the key safeguards and information should be contained 
within the bill itself” rather than being left to the Code of Practice. 
 
Whether or not consent can be relied on as a gateway to information sharing is governed 
by data protection legislation which is reserved.  The bill at present doesn’t refer to any 
particular aspect of data protection legislation, but just requires that information is shared 
in compliance with it. 
 
The Information Commissioner commented on the problems of relying on consent.  His 
submission discusses the need for consent to be a meaningful choice.  He refers to the 
GDPR which strengthens this requirement, particularly where there is an imbalance of 
power between the person requesting consent and the individual involved.  They state that: 
 

“The GDPR now explicitly explains that a public authority will not be able to rely on 
consent as a legal basis for processing in any case where there is a clear imbalance 
between it and the individual to whom the data relate.” 

 
The Committee may wish to discuss: 

• whether explicit reference to consent on the face of the bill would clarify or 

confuse the bill’s interaction with data protection legislation 

 
Theme 5: Status of the Code of Practice 
The Scottish Government has issued a draft illustrative Code of Practice and written to the 
Committee noting that further consultation is ongoing and that the Code will be updated to 
reflect the GDPR. 
 
The bill provides for the Code to be laid in the Parliament, but there is no requirement for a 
Parliamentary vote on the Code.  In this, it is similar to the requirements for the Additional 
Support for Learning Code of Practice under s.27 of the Education (Additional Support for 
Learning)(Scotland) Act 2004.   
 
The Faculty of Advocates notes that: “a Code of Practice is not a substitute for legislation” 
and the Law Society consider that: “the key safeguards and information should be 
contained within the bill itself.” 
 

https://ico.org.uk/for-organisations/data-protection-reform/overview-of-the-gdpr/key-areas-to-consider/
https://ico.org.uk/for-organisations/data-protection-reform/overview-of-the-gdpr/key-areas-to-consider/
http://www.parliament.scot/S5_Education/Inquiries/20170825InformationCommisionersOffice.pdf
http://www.gov.scot/Topics/People/Young-People/gettingitright/information-sharing/cyp-information-sharing-bill-2017/cyp-information-sharing-draft-code-of-practice
http://www.parliament.scot/S5_Education/General%20Documents/20170726InLtrFromDFMtoConvenerReLtr070717reSubLeg.pdf
http://www.legislation.gov.uk/asp/2004/4/section/27
http://www.legislation.gov.uk/asp/2004/4/section/27
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The Committee may wish to discuss: 

• whether provisions for Parliamentary scrutiny of the Code need to be 

strengthened 

• whether some of the issues in the Code ought to be in legislation – either on 

the face of the bill or in regulations 

 

PANEL 2: Health Organisations 
Panel 2 focuses on health.  The health board would provide the Named Person Service for 
children below school age.  They would also share information with the Named Person for 
children of all ages.  They may also be involved in developing or delivering a child’s plan.  
The following themes relate to both parts 4 and 5 of the 2014 Act – i.e both Named 
Persons and the Child’s Plan. 
 
A health board might have any one of a number of different roles in relation to Named 
Persons and Child’s Plan1.  They could: 
 

• be the Named Person Service Provider for a child under school age and receive 

information from other organisations 

• share information with the Named Person for a child for whom they are not the 

Named Person Service Provider (eg. the child lives in a different health board area, 

or is of school age). 

• request information from another organisation in relation to a child’s plan 

• provide information to another organisation in relation to a child’s plan 

• decide whether a “child’s plan” is necessary (for children under school age, living in 

the area of the health board concerned) 

• deliver a “targeted intervention” as part of a child’s plan managed by themselves or 

another organisation 

• manage a child’s plan which can include requesting another organisation to deliver 

a “targeted intervention.”  A health board can manage a child’s plan for children in 

their area who are under school age, or for other children on request of a different 

responsible authority. 

The Committee will hear from the following witnesses.  Links to their written submissions 
are provided below: 

• The Royal College of Nursing  

• Unite (the witness is a health visitor appearing as an accredited member of Unite). 

• NHS Lothian. 

• Jean Cowie, Principal Educator, NHS Education Scotland (appearing in an 

individual capacity). 

• Valerie White, Consultant in Dental Public Health, NHS Dumfries and Galloway  

(appearing in an individual capacity). 

• Professor Van Woerden, Director of Public Health, NHS Highland (appearing in an 

individual capacity). 

                                                
1 A child’s plan can be developed where a child needs a targeted intervention which is different to the 
services provided to children generally. 

http://www.parliament.scot/S5_Education/Inquiries/20170825RCN.pdf
http://www.parliament.scot/S5_Education/Inquiries/20170825Unite.pdf
http://www.parliament.scot/S5_Education/Inquiries/20170825NHS_LothianMaternalandChildHealthPlanningPolicyandPerformanceDirectorate.pdf
http://www.parliament.scot/S5_Education/Inquiries/20170831NHS_Education_for_Scotland.pdf
http://www.parliament.scot/S5_Education/Inquiries/20170825ValerieWhiteConsultant_in_Dental_Public_Health.pdf
http://www.parliament.scot/S5_Education/General%20Documents/20170809Prof_Van_Woerden_Highland_NHS.pdf
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Theme 1: Sharing information in ‘low level’ cases 
The bill requires organisations to consider sharing information that could “promote, support 
or safeguard wellbeing” and to consider whether they can do so within data protection or 
other law.  Assessment of wellbeing is by use of the SHANARRI indicators – i.e. whether a 
child is safe, healthy, achieving, nurtured, active, respected, responsible and included. 
 
The submission from Valerie White gives a number of examples of relatively low level 
wellbeing concerns in the context of dental care and asks whether they reach the threshold 
for information sharing under the 2014 Act.  Along with many who submitted evidence, she 
considers that the Code of Practice would benefit from practice examples in order to 
provide greater clarity on how such decisions might be made in reality.   
 
 
The Committee may wish to discuss: 

• scenarios in current practice where information on wellbeing is shared with 

and without consent 

• how the requirement to consider sharing information will change current 

practice 

 
Theme 2: Resource requirement for training  
A strong theme in submissions received is the need for training and guidance on 
information sharing.   
 
For health boards, the financial memorandum to the bill sets out nearly £1m of estimated 
costs in 2018/19 for additional training for NHS staff.  This includes £310,000 for 
development of training materials by NHS Education Scotland and £680,269 to backfill for 
midwives, health visitors, public health, family nurses and other key staff to enable them to 
take one day’s training.  This is in addition to the costs provided for in the financial 
memorandum to the Children and Young People (Scotland) Act 2014 in relation to 
operating parts 4 and 5 of the Act.  For the NHS, Table 13 of that FM provided training 
costs of £1m in 2015/16 and estimated additional workload required by health visitors and 
midwives at an estimated cost of between £11m and £13m per year.  Costs were 
estimated up to 2019/20.  (Workload implications are discussed further in theme 3). 
 
The Finance and Constitution Committee received a number of responses from health 
organisations on the issue of training costs.  The main concern expressed was that 
resource for training requirements has been underestimated, both for those who will act as 
named persons but also for a wider group of health staff.  There was a common concern 
that a wider group of health service staff will need training as, even if they are not Named 
Persons, they may be required to consider whether information should be shared (eg. NHS 
Tayside, NHS Ayrshire and Arran). 
 
The Financial Memorandum states that: 
 

“Training will be required for staff delivering the named person role, or who will have 
significant content with the named person or who will be primarily involved with the 
child’s plan.” (FM para 22) 

 
Materials will be developed by NHS Education Scotland: 
 

http://www.parliament.scot/Children%20and%20Young%20People%20(Information%20Sharing)%20(Scotland)%20Bill/SPBill17FMS052017.pdf
http://www.parliament.scot/S4_Bills/Children%20and%20Young%20People%20(Scotland)%20Bill/b27s4-introd-en.pdf
http://www.parliament.scot/S4_Bills/Children%20and%20Young%20People%20(Scotland)%20Bill/b27s4-introd-en.pdf
http://www.parliament.scot/parliamentarybusiness/CurrentCommittees/105778.aspx
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“NHS Education for Scotland have already produced a range of national materials to 
support the 2014 Act and are well placed to produce generic learning and 
development materials address the needs of this Bill.” (FM para 20) 

 
In addition, “generic and topical resources” will be developed for stakeholder groups. 
 

“These new learning and development resources will give service providers and 
relevant authorities the consistent tools to develop staff awareness, knowledge and 
understanding of the law, how it should operate and the effect of the law.” (FM para 
21). 
 

The Committee may wish to discuss: 

• experience of witnesses of training provided to date on the 2014 Act 

• the type of training they would find most useful and the key issues that need 

to be addressed in that training 

• the adequacy of the estimated training costs for health staff who will be 

Named Persons  

• whether there is a need for additional training for those who will not be 

Named Persons, but may share information with Named Persons 

• the requirement for training in relation to the child’s plan 

• plans by NHS Education Scotland for developing training materials 

 
Theme 3: Code of Practice, Guidance and staff responsibility 
In addition to the number and type of staff that will require training in information sharing 
many submissions referred to the need for clear, plain English guidance on this issue, 
including practice examples.  A few submissions were concerned about individual 
responsibility as a Named Person. 
 
Code of Practice and Guidance 
The Committee ran a short survey on the illustrative draft Code of Practice.  It received 460 
responses, of which around half (49%) agreed “to some extent” that the Code would “make 
it easier for me to decide whether to share information.”  A further 16% agreed “a great 
deal” with this statement.  An analysis of the survey results is provided in a separate 
paper.[Roz, do you want to put in link?] 
  
The Scottish Government has written to the Committee making clear that the illustrative 
Code of Practice will be revised prior to publication as a draft Code and then further 
stakeholder input will be sought during consultation.  
 
In addition to the new requirement for a Code of Practice, the 2014 Act already contains a 
requirement to have regard to any guidance published by Ministers.  Draft guidance was 
issued in 2015, but will need to be revised.  A joint submission from a range of children’s 
organisations emphasises the need for guidance saying:  
 

“our organisations have consistently called for robust and comprehensive statutory 
national practice guidance that covers all of Parts 4, 5 and 18 of the Act, including 
clearly outlining the functions of the Named Person service and how it will operate in 
practice.” 

 
The Committee may wish to discuss: 

http://www.gov.scot/Topics/People/Young-People/gettingitright/publications/revised-draft-guidance
http://www.parliament.scot/S5_Education/Inquiries/20170825JointThirdSectorOrgsResp.pdf
http://www.parliament.scot/S5_Education/Inquiries/20170825JointThirdSectorOrgsResp.pdf
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• the type of content they would wish to see in the final Code of Practice 

• further requirements for guidance or practice materials on parts 4, 5 and 18 of 

the 2014 Act (named persons, child’s plans and wellbeing) 

Individual responsibility for decisions 
Section 19(8) of the 2014 Act provides that: 

 
“Responsibility for the exercise of the named person functions lies with the service 
provider rather than the named person.” 
 

However, the submissions from RCN and Unite express concern about whether this will be 
the case in practice.  Unite are concerned that: 

 
“Reassurances need to be put in place that the individual practitioner does not become 
the focus of blame when they are under resourced for the enhanced role and its 
expectations.” 
 

The RCN state that they are: 
 
“concerned that this duty will still come down to individual professionals in a named 
person role.  RCN Scotland does not wish to see health visitors exposed to 
professional risk as a result of weak and unnecessary legislation.” 
 

The Committee may wish to discuss witnesses’ concerns about individual 
responsibility for the exercise of named person functions. 
 
 
Theme 4: Workload 
The financial memorandum to the 2014 Act estimated additional workload for NHS staff as 
follows: 
 

• 80% of children will require marginal additional support (2 hours per year pre-birth, 
then 1 hour per year for those aged 0-2)  

• Of the remainder, 2% will have complex needs and will already be receiving 
significant support, so the Named Person role will not lead to additional costs  

• The remaining 18% will have emerging/significant concerns, resulting initially in a 
need for an additional 10 hours support per child per year, reducing to between 3 
and 8 hours per year as the system beds in  

 
This is for the provision of the Named Person Service and child’s plan as a whole, not just 
workload involved in considering whether to share information. 
 
RCN note in their submission that:  
 

“the Named Person Service has been delivered in parts of Scotland as part of best 
practice and this has been done effectively and with positive outcomes.” 

 
However they also state that: 
 

http://www.legislation.gov.uk/asp/2014/8/section/19/enacted
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“RCN Scotland does not support the national implementation of the Named Person 
Service until the right resources are in place across Scotland.” 

 
The RCN were similarly concerned about resources in 2013, during consideration of the 
then Children and Young People (Scotland) Bill. 
 
Similarly Unite express concerns about the number of health visitors.  Referring to the 
commitment to 500 additional health visitors, they state that 800 additional health visitors 
is: 
 

“a more realistic human resource to tackle the enhanced Health Visiting pathway 
and the expected demands of Named Persons.” 

 
In other submissions, there is a concern about whether every consideration of whether to 
share information needs to be recorded. This could have implications for workload.  For 
example the Scottish Directors of Public Health said: 
 

“Whether this ‘consideration’ needs to be documented in every case needs to be 
questioned as many children or young people have wellbeing needs of some sort.” 

 
and NHS Forth Valley said that: 
 

“Further clarification would be welcomed regarding when a practitioner needs to record 
their 'consideration' of sharing information.” 

 
The Committee may wish to discuss: 

• current practice in relation to Named Person and any effect on workload that 

the policy has already had 

• how the introduction of the Named Person on a statutory basis, as opposed to 

policy, will affect workload 

• how this bill in particular, (i.e a requirement to consider to share information) 

will affect workload 

Theme 5: Other Codes of Practice 
Particularly in the field of health, there are existing professional Codes of Practice that 
relate to consent and information sharing.  NHS Lothian, in their submission, suggest that 
the Scottish Government: “set out how the Code of Practice aligns with existing 
professional obligations.”  They refer to several different existing codes (National Midwifery 
Council/General Medical Council/British Medical Association) and note that: “national 
practitioner guidance would assist in providing a shared common language.” 
 
The RCN states in their submission that they are: 
 

“not assured that there is sufficient clarification concerning how this Code of 
Practice and future guidance fits with the NMC Code of Practice.” 

 
On the other hand, the Nursing and Midwifery Council state that: 
 

“We can currently see no conflict between the draft legislation proposed and our 
own regulatory approaches, notably our Code.” 

 

http://www.bbc.co.uk/news/uk-scotland-27897719
http://www.parliament.scot/S5_Education/Inquiries/20170822SDsPH_Response.pdf
https://www.nmc.org.uk/standards/code/
https://www.nmc.org.uk/standards/code/
http://www.gmc-uk.org/guidance/ethical_guidance/children_guidance_index.asp
https://www.bma.org.uk/advice/employment/ethics/confidentiality-and-health-records/confidentiality-and-health-records-tool-kit/1-guidance-on-confidentiality
http://www.parliament.scot/S5_Education/Inquiries/20170825_NMC_Nursing_and_Midwifery_Council.pdf
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The submission from NHS Lothian refers to Caldicott guardians.  Each health board must 
appoint a Caldicott guardian who  is a senior person within an NHS organisation 
responsible for protecting the confidentiality of patient information and for enabling 
appropriate information sharing.  NHS Lothian propose that all organisations should have a 
professional with a similar role. 
 
The Committee may wish to discuss 

• whether the bill and Code of Practice are consistent with professional Codes 

of Practice on information sharing/patient confidentiality 

• the role of Caldicott guardians in relation to the Named Person Service and 

child’s plan 

Theme 6: Consent, assessing capacity and complaints 
The bill does not refer to seeking consent for information sharing, but the matter is 
addressed in the Code of Practice.  The difficulties of relying on consent are discussed 
above under theme 3 for panel 1, and the Faculty of Advocates (among others) propose 
including specific reference to consent on the face of the bill. 
 
The submission from Hugo van Woerden (NHS Highland) discusses the approach to 
assessing a child or young person’s capacity to consent to information sharing.  He 
proposes that those aged 12-16 years should be provided with information to help them 
decide whether they want information to be shared.  Similarly, the Scottish Directors of 
Public Health state that: 
 

“For those aged over 12 assessment of capacity of a child to consent or otherwise 
to information sharing and the implications can be difficult, and further explanation 
or offering the possibility of advice from a competent adult may be required.” 

 
NHS Forth Valley ask for further clarification about how to deal with situations where 
parents have conflicting views on consent. 
 
A number of submissions (for example CLAN Childlaw, the Law Society, the Children’s 
Parliament and CELCIS) note that the bill would result in the duty to have regard to the 
views of the child/young person being removed from the 2014 Act and propose that it be 
added back in. 
 
Perhaps related to issues of consent, is the provision in the 2014 Act for a complaints 
process.  The submission from the SPSO discusses how, for those organisations, such as 
health boards and local authorities, already within the remit of the SPSO, the provision in 
the 2014 Act for a separate complaints process for the Named Person service results in 
duplication.   
 
The Committee may wish to discuss: 

• how best to ensure consent is informed, explicit and as easy to withdraw as 

to give 

• whether the bill should explicitly require the child’s or young person’s views 

to be considered before sharing information 

• whether, for health organisations, a specific complaint procedure is required 

for the named persons service or whether the existing remit of the SPSO in 

relation to health boards is adequate.  

http://www.scot-ship-toolkit.org.uk/roles-and-responsibilities/caldicott-guardians
http://www.parliament.scot/S5_Education/Inquiries/20170824NHS_Forth_Valley.pdf
http://www.parliament.scot/S5_Education/Inquiries/20170824SPSO_leter_and_Briefing_note.pdf
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Education and Skills Committee 

Illustrative Information Sharing Code of Practice 
Survey Results 

20 September 2017 
 
Introduction 
 
As part of its scrutiny of the Children and Young People (Information Sharing) (Scotland) 
Bill, the Committee asked SPICe to run a short electronic survey on the illustrative Code of 
Practice that was issued with the bill documents. 
 
The survey ran from 8 July to 8 September and received 460 completed responses. It was 
published on the Committee's webpage and sent by e-mail to more than 70 third sector 
organisations, all local authority education boards and health boards, as well as four 
relevant unions. The organisations contacted were invited to distribute the survey to their 
membership to complete on an individual basis where relevant. Invitations to complete the 
survey were also regularly tweeted from the Committee’s Twitter account throughout July 
and August. 
 
Code of Practice 
The bill requires Ministers to issue a Code of Practice on information sharing.  Anyone 
providing or sharing information under the Children and Young People Act 2014 must do 
so in accordance with the Code.  Ministers must consult on the Code and lay a draft in 
Parliament at least 40 days prior to issuing it in its final form.  Ministers must take into 
account any comments made during this consultation.  This mirrors the legislative 
provision for the Code of Practice on additional support for learning, provided for in s.27 of 
the Education (Additional Support for Learning) (Scotland) Act 2004. 
 
Many of the written submissions received by the Committee were critical of the illustrative 
draft code of practice, generally considering that it needed to be written in plain English 
and include practice examples.  However, as the results reported below show, the 
electronic survey gives a more positive impression. 
 
Respondents 
Over half of those responding either were, or expected to be Named Persons.  88% of 
respondents expect to share information with Named Persons. 
 
Half of all responses were from local authority education departments.  The next most 
common group was health visitors, who made up 16% of respondents.  The chart below 
shows the type of respondent and whether or not they are or would be a Named Person.  It 
shows that the largest group of responses were received from those working in local 
authority education departments who are, or expect to be, named persons (39% of all 
responses). 
 

http://www.legislation.gov.uk/asp/2004/4/section/27
http://www.legislation.gov.uk/asp/2004/4/section/27
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There was little response from midwives, (who are likely to be named persons), from 
independent schools or from those organisations listed in schedules 2 and 3 to the 2014 
Act – i.e those who will be sharing information with named persons. This includes the 
police, further and higher education institutions and the fire service. 
 
 
Chart 1: Respondent by type of organisation and whether is a named person 

 
 
Views on the illustrative Code of Practice 
Respondents were asked to what extent they agreed with the following statements: 
 

 The Code will make it easier for me to decide whether to share information 

 On most occasions I expect I would need to refer to someone else in may 

organisation for confirmation of whether I can share information 

 I would expect further guidance from my organisation about when I can share 

information 

 This Code and legislation will ensure consistency in how different people decide to 

share information about children 

 
Around half (49%) agreed “to some extent” that the Code would “make it easier for me to 
decide whether to share information.”  A further 16% agreed “a great deal” with this 
statement. 
 
Views were more mixed on whether people expected to have to refer to someone else for 
confirmation of whether to share information.  (27% agreed “to some extent”, 29% agreed “ 
little” and 23% didn’t agree at all.) 
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However, over three quarters (77%), agreed “a great deal” or “to some extent” that there 
should be further guidance provided by their organisation about when information can be 
shared. 
 
One of the policy aims of the bill is to increase consistency in information sharing.  The 
Policy Memorandum states at paragraph 23 that: 
 

“The policy intention of the bill is to bring consistency, clarity and coherence to the 
practice of sharing information about children and young people’s wellbeing across 
Scotland.” 

 
Around two thirds of respondents (65%) agreed “a great deal” or “to some extent” that the 
code and legislation would “ensure consistency in how different people decide to share 
information about children.” 
 
The chart below gives the range of responses to the four questions on the illustrative Code 
of Practice. 
 
Chart 2:  Views on the illustrative Code of Practice 

 
 
 
Chart 3 below shows there was little difference in views according to whether the 
respondent is a named person or not. As mentioned, around half of respondents are, or 
expect to be, named persons. 
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Chart 3:  Views on code of practice by whether or not respondent is a named person 

 
 
 
Responses were also cross referenced by whether the respondent worked in a local 
authority education department (the largest category of responses) or for the NHS. 
 
Table 1 below shows that respondents working for the NHS were less likely than those in 
education departments to say that the illustrative code would make information sharing 
decisions easier.  They were also less likely to say that the bill and the code would ensure 
consistency in information sharing practice.  Interestingly they were slightly less likely to 
say that they would expect to refer to someone else in their organisations for confirmation 
of whether they could share information. 
 
There was very little difference between NHS and education authority staff about the need 
for further guidance.  In both groups, around three quarters of respondents agreed ‘a great 
deal’ or ‘to some extent’ that they would expect further guidance from their organisation 
about when they can share information. 
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Table 1: Views on the illustrative Code of Practice by type of organisation 

  
A great 

deal 
To some 

extent 
A little Not at all 

Don't 
know 

Makes it easier to decide... 

LA education 18% 53% 12% 11% 6% 

NHS 11% 47% 20% 18% 4% 

All respondents 16% 49% 15% 16% 5% 

Would need to refer to someone else…   

LA education 19% 28% 26% 22% 5% 

NHS 11% 28% 35% 23% 3% 

All respondents 16% 27% 29% 23% 4% 

Expect further guidance…    

LA education 44% 34% 15% 5% 2% 

NHS 42% 37% 13% 7% 1% 

All respondents 41% 36% 13% 7% 3% 

Will ensure consistency…   

LA education 32% 40% 17% 6% 6% 

NHS 21% 42% 17% 14% 6% 

All respondents 27% 38% 17% 13% 6% 

 
 
 
 
Camilla Kidner 
SPICe 
12 September 2017 
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